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RE: MUR 6358, Americaas for Prosperity

Dear Mr. Jordan: -

Americans for Prosperity, a 501(c)(4) social welfare organization organized as a non-
profit corporation under the laws of Washington, D.C., (“AFP”) received the complaint
designated as MUR 6358 on September 4, 2010. It requested and was granted a 31 day
extension, and hereby provides this response on behalf of AFP.

The complaint claiars that AFP violated the Federal Election Campaign Act by rumning -
an edventisement which the complaizun avers “may have”™ buen te ssuit of eoordinmed cfforte
batwemn AFP and thr Jamie Hepmam for Conggraus mampaign. Tae Complainant presents
absolutely no evidence whatsoever that any coordination actually occurred. Complainant simply
. speculates thmt “it appaars that Amerioens far Prosperity may nave coordinated its efforts with
Hexrera...” (emphasis added).

The Commission has repeatedly determined that complaints based on “mere speculation
... do not form an adequate basis to find reason to believe that a violation of FECA has

occuared.” Statement of Reasors in MUR 4960 (Hillary Redhwm Clinton for U.8. Semmte
Exploratory Comnittee); see alse Factual and Legal Analysis in MUR 6077 (Norm Coleman et
al.). Nevertheless, the Complaint states that the Commission “should investigate whether the
AFP ad was goordinatid with Horrare givea the tenny aymaremt tien betweon peonte appearing in
the advertisement end the campaign.”
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The Commission does not undertake such fishing expeditions, and instead sensibly
requires credible and astwal cvidence of wrongdoing as a predicate to finding reason to beEeve.
As thice Comeatsuivrvmo rosently nated, “The RTB [reason to beliexes] stundasd does not purmit u
comolainent to pressmt momne: aliegmioas turi the Act has been violoted ard noeuest thut tho
Commiinion zudertales en investigsiion tn determine whether there are fasta to senpart the
charges.” MUR 6056 (Pratect Colarado Jabs, Izc.), Statement of Matthew S. Petersen, Caraline
C. Hunter, and Donald F. McGehn at 6, n.12.

Every other allegation in the complaint begins with the assumption that the advertisement
inquesﬁoninfactinvolveduchcoordinaﬁonbetweenAFPandtheJamieHmemforCongress
campaign. Complaitant avsurts that the alleged coordination resulted in an illegul in-Kind
contribution to Herrsra’s campaign, requirsd AF? te registor #s a polmoul cemmittee, and should
hawe bose neported an en) rppenditters by AFP.

The advertinesnent complained of hexe was not coordinated in any way, and Complainant
has provided absolutely no evidence of coordination. Thus, the complaint must be dismissed as
to coordination. Every other allegation stams from this false premise, and should similarly bo
dismissed.

'With no actual evidence of wiongdoing, this complairit amounts to nothing more than an
atter=pt by incumbent politicians to intimidate and silence the voices of their policy opponents as
dire consequences of the liberal become more apparent, and the popularity of their policies
continues to dechne.

Thie compiaint is nething more than a blatant Mt to use the First Amendment’s

prohihition that “Cangress shall make no law...abridging the freedom of speech...or the right of

the people peaceably to assemble, and to petition the Government for a redress of grievances”
and twist it to have a regulatory agency function as censar of speech directly related to importamt
public policy issues.

AFP hexeBy provides the Commission with the analysis below demonstrating why this
advertiseuent was not the rusult of coonlinafion betweet AFP wd the Jemie Herrers for

Cangress cxmpaign. As a result, the FEC has no basis to assert any jurisdiction over this
advertisement or AFP.

A. Americans for Prosperdy’s Advertising wanm not the Resuit of Caordination
Between AFP and the Jamie Herrera for Congress campaign.

Under federal campaign finance law, coordination involves a public communication
which identifies a candidate’s opponent and occurs if three conditions are met. First, payment
must have been made by an entity otier than the candidate or candidate’s committee. AFP paid
for this advertisentent, and does rot dispute that it paid for the advertisement. Second, the
advertisement must meet one of the content standards contained in 11 CFR § 109.21(c). AFP
does not dispute thit iin adwertisemmont mentions Densty heok, 2 eandidute for Congress, and
aired withint 96 days of the Novemhar 2, 2610 gam:ml cleetion.
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However, the complaint provides no evidence or information suggesting that AFP or the
candtdateengagedmunyofﬂleconductdumbud in the conduct standards in 11 CIR §
109.21(d).

) First, there is no information that indicates that any of the three individuals identified in
the complaiat zre or wete ggenis of the: candirate. All the camplaint elleges is that one or more
of these individuals have “close ties” to the eandidsite. To hxgh!lght this paing, one of the
individuals identified in the complaint is the former campaign manager for Jamie Herrera from
whien'she was a candidate for non-federal office nearly two years ago. While perhaps interesting
to some; this past association is of no legal significance today.

The two other individuals identified in the camplaint are alleged to be “active” in
“Republican organizations.” Again, even if true, such “close ties” have absolutely no legal
significance. As moted aave, iize Geinplaizant hes preanntad no evidance of any coordination by
and/cr thruagh any of the iamed individuals.

The complaint asserts that “[i]t is implausible that Herrera's friends, former employees,
party supporters, surrogates, and endorsers would have all agreed to appear in the AFP
advertisement without the assent, substantial discussion or material involvement of Herrera or
her campaign concerning the ad itself.” Claims of “implauslbility” by a complainant are a far
cry from presenting actual evidence of assent, substantial discussion or material involvement.

An intarnal review of this retter found no evidenoe of mny such mserrs, subsmatial
discisseion or maenzidl inviiveannmt. Withoat any speaific, fimiud afiugeiiems to rebnt, it &
impossible to respond with any more specificity, or otherwise prove that there was no such
improper oontac.

'Even in the absence of such allegations or evidence, AFP wants to make clear to the
Commission that both it and its vendor have in place internal firewall policies to prevent the
sharing or discussion of AFP’s plans and activities with any federal candidate or political party
committee. The firewall policies of AFP comply with the rules provided at 11 § CFR 109.21 (h)

_ -and were acknowledged and understood by all of the personnel involved in the production of this

advertisemunt. A copy of the firewall policy between AFP and Its vendor, McCanthy Marcus
Henniegs (NMMH) is isciuded here ss Aifax:iimeant A. A copy of AFP’s intrmd fireneall padicy is
included laore as Attachment B.

Ta further demanstrats the factnal situatian here, we have included as Artachment C, b
and E, affidavits from the two AFP staff involved in the production of the advertisement and the
producer from MMH. As these affidavits demonstrate, AFP and MMH were solely responsible
for selecting the individuals who appeared in the ad in question, and did not engage in any
communications or coordination with the campaign or its agents. The participants in the
production of this advertisement has each signed the firewall policies or their employers, were
well aware of the arie prohibiing coordination, mnd dié act talk wo the candidxte ar any egent of
the caotittite ahout the adveré@sement, as swtixi in thoo 1espective affitdavits (See Atrachmxents C,
Dend B.)
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In summary, oomplmnant has provided absolutely no evidence that AFP engaged in
coordination. Since there is me allegation or evidence af-wongdomg in this case, there was no
viohmion of 11 CFR § 109.21(d).

B. Americans for Prosperity is not required to file with the Commission as a
politicnl eemmiitre ama it is mt required to file expenditure rqm-tl.
alp’

Complainant alleges that Americans for Prosperity is required to fiie with the Federal
Election Commission by virtue of being a political committee. Specifically, complainant asserts
that AFP engaged in coordination, which resulted in an in-kind contribution to the Jamie Herrera
for Congress campaign, and therefore AFP wes required to have registered as a political
committee. A gonp is only required to register with tive Corzmission if it makes exponditures in
excess of $1,000 o= reccives cootributions in excess ¢f §1,000 for the puzpose of influencing a
federal election and whose 1sajor purpose is the jofluencing of alectians. Sge Bucliey v. Valro,
424 U.S. 1 (1976). Not aaly waa there no caardimetion (and hence, po “io-kind contribution” to
the Jamie Hexresa for Congress campaign), Amaricans for Progperity was not fornneéd and is not
operated for the purpose of influencing federal Jeannmmdanyconmbxm:msrecewedbythc
group have not been for thet purpose.

In fact, the Americans for Prosperity is a 501(c)(4) social welfare organization:

...committed to educating citizens about economic policy and mobilizing those citizens
as arivootess in the public poiisy prosmus. AFP is an onganizotion of gramroots lmaders
who engage citizens in the name of limited government and free markets on the local,
state and fadaral levels. The grassmots antivizta af AFP arlvoeate for public policies thut
champien the nrinciples of extrepremeurship and fiscal znd regulatory restzaint. '

See hutp://www.americansforprogperity arg/abaut (visited September 28, 2010).

Americans for Prosperity was founded in 2004, and since that time has spent
millions of dollars on legislative and grassroots advocacy efforts. In fact, Americans for
___ Prosperity nxaintains an intemal Board of Directois-approved policy that the organization does

not take positions with respect to the election or defeat of candidates for public office —evenin =~~~

the wake of the Supzome Coust’s ruling in Citizens United v. Fesieral Election Commission, 558
U.S. 50 (2010).

For these ressons, Amaricans for Prospexity iz ot a federal political committee, and is
not subject to the registration and reporting requirements of the Federal Election Campaign Act.

Conclusion

For the foregoing reasons, Americuas for Prosperily respeatfully requests that the
Commission expeditiously dismiss the complaint, take no further action in this matter, and use
this complaint as a vehicle to demonstrate that the Federal Election Commission will not violate
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- the First Amendment and act as censor silencing the policy v:ewsofthosewhoopposethewews
of candidates for public office.

Please do not hesitate to contact me at 540-341-8808 (telephone) or 540-341-8809 (fax)
with questions or cencerns.

J/ -
“  Jason Torchinsky
Counsel for Americans for Prosperity




